STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DARLENE FI TZGERALD
Petitioner,
VS. Case No. 00-4798

SOLUTI A, I NC.,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice this cause canme on for formal
proceedi ng before P. M chael Ruff, Adm nistrative Law Judge of
the Division of Adm nistrative Hearings, in Pensacol a,

Fl ori da. The hearing was conducted on Septenber 13, 2001, and
t he appearances were as foll ows:

APPEARANCES

For Petitioner: Danny L. Kepner, Esquire
Shel |, Flem ng, Davis & Menge, P.A
226 South Pal afox Street, N nth Floor
Pensacol a, Florida 32501

For Respondent: Erick M Drlicka, Esquire
Emmanuel , Sheppard & Condon
30 South Spring Street
Pensacol a, Florida 32501

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Respondent Solutia, Inc., discrimnated against

the Petitioner Darlene Fitzgerald, by allegedly denying her



enpl oynent because of her hearing inpairnent. Enmbodied within
that general issue is the question of whether, under Chapter
760, Florida Statutes, and other relevant |aw, the Respondent
is an "enployer"”; whether the Petitioner is handi capped or

di sabl ed; whether the Petitioner is qualified for the position
for which she applied; whether the Petitioner requested a
reasonabl e accommdati on fromthe alleged enpl oyer; whether
the Petitioner suffered an adverse enploynent decision because
of a disability; and whether the Petitioner has damages, their
extent, and whether the Petitioner properly mtigated any
danmages.

PRELI M NARY STATEMENT

In March 1998 the Petitioner allegedly was denied

enpl oynment by the Respondent because of a hearing inpairnent.
On April 23, 1998, and on June 23, 1998, the Petitioner filed
charges of discrimnation with the Florida Conmm ssion on Human
Rel ati ons (Comm ssion) agai nst the Respondent. The Commi ssi on
investigated the matter and ultimately entered a determ nation
of "no cause" by letter of the Comm ssion dated October 26,
2000. The Comm ssion found that the Petitioner had not stated

a prima facie case of enploynment discrimnation because she

had not established that she had actually applied for a
position with the subject Respondent conpany. On Novenber 2,

2000, a Petition for Relief was filed by the Petitioner



requesting a formal proceedi ng concerning her alleged
enpl oynment di scrim nation.

The matter was transmitted to the Division of
Adm ni strative Hearings and ultinmately assigned to the
under si gned Adm ni strative Law Judge. The cause cane on for
formal hearing as noticed on Septenmber 13, 2001, at which tinme
the Petitioner submtted her own testinony as well as that of
Robin Steed. Petitioner's Exhibit one consisting of the
April 23, 1998, charge of discrimnation, was admtted into
evidence. The Respondent presented the testinony of Francis
Webb, Martha Wse and Deni se McLeod. Respondent's Exhibits
one through seven were admtted into evidence as well.

Upon conclusion of the hearing the parties elected to
transcri be the proceedings and to avail thenselves of the
opportunity to file Proposed Recommended Orders. Those
Proposed Reconmmended Orders have been tinely filed and have
been considered in the rendition of this Recomended Order.

FI NDI NGS OF FACT

1. The Petitioner, Darlene Fitzgerald, is a 34-year-old
woman who al |l eges that she applied for a "carpet wal ker”
position with either the Respondent or "AntStaff" in March
1998. The Respondent, Solutia, Inc. (Solutia), is a conpany
whi ch owned and operates a manufacturing plant that

manuf actures fibers and carpet in Escanbia County, Florida. A



nunber of independent contractors operate at the Solutia

pl ant, perform ng certain phases of the manufacture and

rel ated services and operations there, including "AnStaff" and
"Landrum "

2. Anttaff is a contractor which operates a tire yarn
pl ant and a Kraft plant at the Solutia facility. AnStaff
hires its own enployees to work in its operations at the
Solutia plant. It is solely responsible for all hiring,
counseling, disciplinary and term nation deci sions concerni ng
its enpl oyees. AnStaff has its own payroll, does the Soci al
Security withholdings for its enpl oyees, pays workers'
conpensation prem uns on its enployees and provides retirenent
benefits to its enpl oyees.

3. Landrumis a staff |easing conmpany which is
responsi ble for certain jobs at the Solutia plant, including
carpet wal kers. Landrumis solely responsible for all of its
hiring, counseling, disciplinary and term nation deci sions
concerning its enployees. Landrum has its own payroll, does
its own Social Security withholdings for its enployees and
pays workers' conpensation prem uns on its enpl oyees.

4. A carpet wal ker is a person who tests carpet for wear
and tear. A carpet walker is required to work 40 hours per
week and to wal k approximately 18 mles a day testing carpet.

Nei t her Sol utia nor AnfStaff enploys carpet wal kers. The



Petitioner has never been to Solutia's facility or offices and
has never gone out to the Solutia plant to apply for a job.
She has had no contact with anyone representing or enployed by
Sol utia concerning a job.

5. Al of the Petitioner's contacts concerning
enpl oyment in March 1998, were with either AntStaff or Landrum
The Petitioner testified that she saw a newspaper ad that
AntSt af f was taking job applications, but never produced a copy
of that ad.

6. The Petitioner went to AnStaff to fill out an
enpl oynent application. AntStaff's office is not at the
Respondent Solutia's plant. The Petitioner gave conflicting
testinmony as to the date she allegedly applied with AnStaff
for a carpet wal ker position. First, she testified that she
applied for the position on March 15, 1998, which was a
Sunday. After that was established by the Respondent, as well
as the fact that AnStaff was cl osed on Sundays, the Petitioner
then mai ntained that she applied for the carpet wal ker
position on March 19, 1998. This date is incorrect, however,
as evidenced by Respondent's Exhibit two in evidence, which is
Anttaff's "notification of testing.”

7. According to the Petitioner the conpany nane printed
on the enploynent application she filled out was AntStaff. The

Petitioner was then schedul ed for testing by AnStaff on



March 12, 1998, at Job Service of Florida (Job Service). The
notification of testing clearly indicates that the Petitioner
applied for a job with AntStaff.

8. Wiile at the Job Service, the Petitioner spoke with
an individual named Martha Wse. The Petitioner and Robin
Steed (an interpreter who acconpanied the Petitioner to the
job service site), met Martha Wse, who never identified her
enpl oyer. Subsequent testinony established that Martha Wse
was AnStaff's recruiting coordinator. Martha Wse has never
been enpl oyed at Solutia nor did she ever identify herself as
bei ng enpl oyed by Sol uti a.

9. Al applicants with AnStaff nust be able to neet
certain physical requirenents, including, but not limted to
pushi ng and pulling buggi es wei ghing 240 to 1, 080 pounds;
lifting 50 to 75 pound fiber bags, lifting 60 pound boxes,
stacki ng and pouring 55 pound bags and working i ndoors in
tenperatures of up to 100 degrees Fahrenheit.

10. The Petitioner admtted that she could not push or
pul I buggi es wei ghi ng 240 pounds; could not lift 50 to 75
pound fi ber bags, could not lift 60 pound boxes nor stack and
pour 55 pound bags or work indoors in tenperatures in the
range of 100 degrees. Additionally, the Petitioner admtted
t hat her obstetrician and gynecol ogi st had restricted her, in

March 1998, to no lifting or pushing.



11. On Septenmber 24, 1998, the Petitioner was involved
in an autonobile accident. Her doctors restricted her to
lifting no nore than 25 to 30 pounds as a result of the
injuries sustained in the autonobile accident. Because of the
injuries sustained in the autonobile accident, the Petitioner
was unable to work and applied for Social Security disability.
Apparently she was granted Social Security disability with
attendant benefits.

12. Anttaff enpl oyees nust work around very | oud
machi nery. There is noise fromthe machi nes thensel ves,
conbined with that of the air conditioning equipment. Horns
bl ow signaling that forklift trucks are noving through the
enpl oynent area. The machinery also emts a series of beeps
that are codes to |l et enpl oyees know to do different things at
different tinmes regarding the nmachinery. Although the
Petitioner stated that she had no restrictions concerning her
hearing and could hear everything with the help of her hearing
aid, she also stated that she could not stand | oud noises
generated by nachi nes.

13. In addition to the physical requirenments, AnfStaff
enpl oyees were required to work rotating shifts. The
enpl oyees had to rotate between a 7:00 a.m to 7:00 p.m,
shift and a 7:00 p.m to 7:00 a.m, shift. The Petitioner did

not want to work from7:00 p.m to 7:00 a.m Additionally,



AntSt af f' s enpl oyees were required to work 36-hour weeks

foll owed by 42-hour weeks on alternating week schedul es. The
Petitioner did not want to work nore than 20-hours per week in
1998, and in particular the nonths of April through Septenber
1998. She did not want to work nore than 20-hours per week,
as she did not want to endanger her Social Security incone
benefits or have them reduced.

14. Landrum did not have an opening for a carpet wal ker
position at the tine the Petitioner allegedly applied for that
position. The Petitioner did not ask AnStaff or Landrum for
any disability accommdati ons.

15. If an enployee is not entirely aware of the sounds
and signals emanating froma plant and the machinery within
the plant, that enployee cannot respond i medi ately or
accurately to situations that may cause problens with the

machinery and ultimtely could cause injury to the enpl oyee or

to other enployees. |[If a bobbin is not seated properly on a
machi ne, for exanple, the machine will begin to produce a
clanking noise. |If the noise is not heard by the operating

enpl oyee and the bobbin is not re-seated properly it can
become detached fromthe machi ne and be thrown by the force of
the machine potentially striking either the operator or anyone
who happens to be noving through the nmachine ai sl e nearby at

the time. Further, there are over 300 al arm boxes throughout



the plant. These alarnms are used in energency situations.
The alarnms indicate the type of energency, the |ocation of the
energency and its severity. There are different types of
war ni ngs for vapor clouds and evacuations. All warnings cone
t hrough that alarm system An enployee nmust listen for the
type of sound or blast, the nunber of sounds or blasts and the
sequence of the sounds or blasts in order to determ ne the
type of energency and to know how to react to it.

16. The Petitioner was unenpl oyed from Sept enber 24,
1998 until April 2000, when she becanme enpl oyed at Wal nart.
She left her enployment at Walmart in July of 2000. After
| eaving Wal mart the Petitioner has not been enployed and has
not | ooked for work. She apparently worked at Popeye's Fried
Chi cken for an undeterm ned period of tinme after March 1998.
From April to Septenmber of 1998, she voluntarily restricted
her work to no nore than 20-hours per week in order to keep
fromreduci ng her Social Security disability benefits.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

18. In a proceeding such as this, the Petitioner has the

burden of establishing by preponderant evidence a prim facie

case of unlawful discrimnation. If that prinma facie case is




denonstrated, a presunption of discrimnation arises and the
burden shifts to the enployer to articulate a legitimte, non-
di scrim natory reason for its action. The burden of going
forward with evidence is next placed on the Petitioner to
denonstrate that the proffered reason is pretextual. The
ultimate burden of persuasion remains, at all tinmes, with the

Petitioner, however. See Texas Departnent of Comunity

Affairs v. Burdine, 450 U S. 248, 101 S. Ct. 1089, 67 L. Ed.2d

207 (1981); St. Mary's Honor Center v. Hicks, 509 U S

113 S. Ct. 2742, 2747, 125 L.Ed.2d 407, 416 (1993).

19. Chapter 760, Florida Statutes, known as the "Florida
Civil Rights Act" (FCRA) provides that it is unlawful for an
enpl oyer to fail or refuse to hire any individual because of
t hat person's handi cap. See Section 760.10(1)(a). The
initial inquiry nmust be, therefore, whether the Respondent is
an enployer within the meaning of the statute. The Petitioner
has the burden of denopbnstrating that the Respondent in this
case neets the definition of an enployer for purposes of
Chapter 760, Florida Statutes, concerning the position for
whi ch she made application and which is the subject matter of
this controversy. Preponderant evidence denonstrates that the
Respondent Solutia, Inc., was not the hiring conmpany which
made any enpl oyment decision with regard to the Petitioner and

was not the entity to which the Petitioner applied for

10



enpl oynment in the position in question. The Petitioner

subm tted her application to AnStaff, Inc. AlIl contacts she
had with the enpl oyer personnel were with AnStaff or Landrum
Inc. The Petitioner has never been to the offices of Solutia,
never filled out an application for enploynment with Solutia
and had no contact with anyone enpl oyed by or representing

Sol utia concerning a carpet-wal ker position or any other
position. AnStaff was solely responsible for all decisions
related to the Petitioner's job application of March 1998.

20. The Petitioner also did not apply for a job at
Landrum during the pertinent time in March 1998. The
Petitioner herself testified that, although she applied at
AntSt aff in March 1998, she did not apply at Landrum

21. The evidence shows that Anttaff was not the
Respondent's agent. AnStaff controls the manners and neans of
how work is to be perforned, and makes all of the hiring,

di sciplinary and term nati on deci sions concerning applicants
and its enployees. AnfStaff's supervises its enployees and not
Sol utia, the Respondent. AntStaff also naintains a separate
payroll fromthat of Solutia and is responsible itself for al
payrol |l w thholdings. The Petitioner did not establish
liability on the part of the Respondent through principles of

agency based on any action taken by AntStaff. See G eason v.

Sout heastern Railroad Associ ated Bureaus, 650 F.Supp 1 (N.D.

11



Ga, 1986) (no agency was found by the court in this decision
where there was no evidence that the Defendant controll ed,
managed, supervi sed or otherw se affected the | abor practices
and policies of the Plaintiff's enployer in that case).

22. The evidence |ikew se denonstrates that Landrum was
not the Respondent's agent. Landrum and Solutia are not
sister conpanies or related corporations. There is no connon
managenent or ownership and there is no comon financi al
control between the conpanies. Like AntStaff, Landrumis
responsible for its own hiring, disciplining and firing of
enpl oyees. It pays its own enployee salaries, their Social
Security taxes and workers' conpensation prem uns. Landrum
controls the manner and neans of how the work is done by its
enpl oyees and therefore, no liability through an agency
relati onship on the part of the Respondent has been
establ i shed, based on any action regardi ng enpl oynent taken by
Landrum

23. Even if the Petitioner had established that the
Respondent was an enpl oyer for purposes of Chapter 760,
Florida Statutes, the Petitioner has not shown that the
Respondent di scri m nated agai nst her because of a disability.

In order for the Petitioner to denonstrate a prina facie case

of discrimnation, based on a disability, she nust show

(1) That she is handi capped; (2) That she is otherw se



qualified for the position for which she applied; and (3) That
she suffered an adverse enpl oynent action under circunstances
which give rise to an inference that the enploynent action was
based sol e upon her handi cap.
24. Section 760.22(7), Florida Statutes, defines

"handi cap” as foll ows:

(a) A person has a physical or nental

i npai rment which substantially limts one

or nore of major life activities, or he has

a record of having, or is regarded as
havi ng, such physical or nmental i npairnent

This definition is essentially the same as that provided in
the Americans Wth Disabilities Act of 1990 (ADA), 42 U S.C.
Section 706(7)(b), which states that a disability is:

(a) a physical or nental inpairnment that

substantially limts one or nore of the

maj or life activities of such individual;

(b) a record of such an inpairnment;

(c) Dbeing regarded as having such an
i npai r ment .

Thus the Florida definition of "handicap" is substantially the
sane as the federal definition of "disability.” Further,
Fl ori da case |law holds that the Florida Civil R ghts Act is to

be construed in accordance with the ADA. Greene v. Seni nol e

El ectric Cooperative, Inc., 701 So. 2d 646 (5th DCA 1997).

25. Exanples of major life activities include caring for

onesel f, perform ng manual tasks, wal king, seeing, hearing,

13



speaki ng, breathing, |earning and working. 29 C.F.R Section
1630.2(i). Case law indicates that corrective and mtigating
nmeasures for a physical inpairment should be considered in
determ ni ng whether a person is substantially limted in his

or her mpjor life activities. See Sutton v. United Airlines,

Inc., 527 U.S. 471, 119 S. Ct. 2139, 144 L.Ed. 450 (1999).
26. The Petitioner admttedly has a hearing inpairnent.
By her own testinony, however, she hears from 60 percent to
80 percent in her least inpaired ear with the assistance of
her hearing aid. She testified that she did not have any
restrictions with regard to her hearing and could "hear
everything” with the use of her hearing aid. She also
testified that she has worked at a variety of jobs, including
in atextile plant, in the past, notw thstandi ng her hearing
i npai rnment. She also testified that she has difficulty
under st andi ng spoken words or voices unless she is facing the
speaker and watching their |lips nmove in sone circumstances.
This testinony, therefore, does not clearly establish that the
Petitioner has a | egal handicap or disability, although she
clearly suffers fromthe physical inpairnment of hearing |oss.
It is not clear that that inpairnment substantially limts a
maj or |ife activity based upon the totality of her testinony.
Assuni ng that her inpairment does substantially limt a major

life activity and, therefore, qualifies as a disability for

14



pur poses of the ADA, the Petitioner in any event, failed to

establish the remainder of her prima facie case for disability

di scri m nati on.

27. There is no evidence to indicate, for instance, that
t he Respondent discrim nated agai nst her based upon a "record"
of disability. A record of inpairnent is defined as a
situation where a person "has a history of, or has been
classified as having, a nental or physical inpairnment that
substantially limts one or nore live activities." 29 C.F. R
Section 1630.2(k). The Petitioner nust show that "a record
relied on by an enployer indicates that the individual has or
has had a substantially limting inpairnent” to satisfy this

theory of disability discrimnation. See Hilburn v. Mirata

El ectronics North Anerica, 181 F.3d 1220 (11th Cir. 1999).

The Respondent, however, has never net nor had any contact
with the Petitioner. The Respondent never had, or had access
to, any of the Petitioner's education, medical or enpl oynment
records. There is no record on which the Respondent coul d
have relied in order to support this theory of discrimnation.
There is no evidence that the Respondent Solutia, Inc., was on
actual notice of any inpairment, nmuch less a legal disability.
28. There is no record evidence that the Respondent
regarded the Petitioner as having a disability. To prevail on

this theory a Petitioner nust first introduce substanti al



evi dence that the enployer regarded her as having a permnmanent

or long time inpairnment. Sutton v. Lader, 185 F.3d 1203, 1209

(11th Cir. 1999). The Respondent never had contact with the
Petitioner; therefore, the Respondent could not have regarded
her as inmpaired. Further, as with an actual disability, a
perceived inpai rment nust be believed to substantially limt a
maj or life activity of the individual. Hilburn at 1230. The
Petiti oner has not established that her hearing inpairnment
rose to a level of a disability within the meaning of the ADA.
Al so, Denise McLeod of Landrum explained to the Petitioner
the safety regul ations and issues at the Solutia plant, but
told her that Landrum would be glad to contact her if

sonet hing she was qualified for cane avail abl e.

29. The Petitioner also failed to denonstrate that she
was qualified to performthe job she was seeking, with either
AntSt af f or Landrum An essential requirement of the carpet
wal ker job with Landrum was that a person worked 35 to 40
hours per week and wal ked approximately 18 m | es per day.
AntSt af f enpl oyees were required to nmeet the physical
requi rement set forth in Respondent's Exhibit five in
evidence. In addition to the physical requirenents, Anfttaff
enpl oyees were required to work rotating day and night shifts
and 36 to 42 hours per week. The Petitioner admtted that she

chose not to work nore than 20 hours per week in 1997 and 1998

16



so as not to cause a reduction of her Social Security
benefits. In addition, she was unwilling to work nights
(i.e., between 7:00 p.m and 7:00 a.m) at the time she
applied for work with AnStaff. The Petitioner could not do
any significant lifting or pushing at this tine. |ndependent
fromthe physical |imtations associated with her difficult
pregnancy, the Petitioner adnmtted that at the tinme she
applied for work with AnStaff, she could not push or pul
buggi es wei ghi ng over 240 pounds, could not work in 100 degree
t enperatures, and could not stack bags and boxes wei ghing from
55 to 72 pounds. She al so conceded that she was unable to
tolerate | oud noises such as those nade by machines in the

pl ant. The operational area of the plant has a very high

noi se | evel. Based upon her own testinony, the Petitioner was
not shown to be qualified for the carpet wal ker job or other

j obs with AntStaff.

30. The Petitioner has the burden of requesting a
reasonabl e accommodati on from an enpl oyer and showi ng that a
reasonabl e accommdation for a disability exists that woul d
allow her to performthe essential functions of the job she

has applied for. See Fussell v. Georgia Ports Authority, 906

F. Supp. 1561, 1569 (S.D. Ga. 1995). The Petitioner conceded
t hat she had never asked AntStaff or Landrum for any

accommodations. Furthernore, she presented no evidence as to

17



whet her a reasonabl e accommpdati on exi sted which woul d al | ow
her to work for AnStaff or Landrum at the Solutia plant. Even
the installation of lights to acconpany the al arns woul d not
fully accommdate the Petitioner in energency situations. A

| i ght does not give the kind of warning that is needed in
order for the enployee to respond appropriately to different
energency situations. Moreover, installation of the lights
woul d require a re-wiring of the entire plant of over 200
acres in area which is not a reasonabl e acconmpdation to
requi re of the enployer.

31. Moreover, an enployer is not required to
substantially change the job description or the duties and
requi renents of the job as an accommodation for a di sabl ed
enpl oyee or potential enployee. Such is not deened by the

courts to be a reasonabl e accommmodati on. Brand v. Florida

Power Corporation, 633 So. 2d 504 (Fla. 1st DCA 1994); Howell

V. Mchelin Tire Corporation, 860 F.Supp 488 (M D. Al abama

1994). Thus, desiring to work only 20 hours per week,
declining to work on the night shift, 7:.00 p.m to 7:00 a.m,
and being unable to tolerate |oud noises or to performthe
requirenments of the job in terms of physical |ifting, pushing
or pulling, the Petitioner did not present the alleged

enpl oyer with a set of enployee-specific circunstances

concerning the Petitioner which the enployer can reasonably

18



accommodat e without totally changing the description,
requi renents and duties of the job in question which an
enpl oyer is not required to do.

32. An enployer is |likew se not required to enpl oy
soneone who inposes a direct threat to his or her health or

safety or that of others. See Mses v. Anerican Nonwovens,

Inc., 97 F.3d 446 (11th Cir. 1996) (wherein the court stated
that an enpl oyer can term nate a disabl ed enpl oyee if the
disability renders a "direct threat" to his own health or

safety); Donahum v. Consolidated Rail Corp., 224 F.3d 226 (3rd

Cir. 2000).

33. The Petitioner's hearing inpairment posed a direct
threat to her safety as well as that of co-workers, if she
went to work for AnStaff or Landrum at the Solutia plant. An
enpl oyee who is not aware of or is unable to hear the sounds
and signals emanating fromthe plant and the machinery within
the plant consistently and effectively, cannot respond
i mmedi ately to situations that may cause problenms with the
machinery and ultimately could cause injury to an enpl oyee.
Mor eover, there are over 300 al arm boxes throughout the
Solutia plant. These alarnms are use in enmergency situations.
They indicate the type of enmergency, where the enmergency is
| ocated, and the severity of the energency. There are

different types of warnings for vapor clouds and evacuati ons.
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Al'l warnings cone through that alarm system An enpl oyee nust
listen for the type of sound or blast, the nunber of sounds or
bl asts and the sequence of the sounds or blasts in order to
determ ne the type of energency.

34. The Petitioner failed to show that the Respondent
caused her to suffer an adverse enploynent action under
circunmst ances which give rise to an inference that the
enpl oynment action was based upon her handi cap. The evidence
and testinony show that the Respondent was not hiring or
enpl oyi ng carpet wal kers. The Petitioner never filled out an
application with Solutia, had never been to the Solutia
facilities nor had any contact with anyone from Sol utia. As
such, the Respondent did not cause the Petitioner to suffer
any adverse enploynment action which would support her charge
of discrimnation.

35. It is undisputed that Landrum was the conpany which
enpl oyed carpet wal kers. The Petitioner testified that she
did not apply for a carpet wal king position with Landrum
Even if she had applied for a position with Landrum the
undi sputed testi mony was that no carpet wal ker position was
avai lable in early March when she purportedly applied for the
position. In addition, the Petitioner's own testinony showed
t hat she was not qualified for the position. Accordingly,

Landrum coul d not have caused the Petitioner to suffer any

20



adverse enmpl oynent action which woul d support her charge of
di scri m nati on.

36. The evidence and testinmony show that Anttaff was not
hiring or enploying carpet wal kers. As such, AnfStaff could
not have cause the Petitioner to suffer an adverse enpl oynent
action with respect to the carpet wal ker position which forns
the basis of the Petitioner's charge. Even though the
Petitioner did apply for a job with AnStaff, AnStaff did not
cause the Petitioner to suffer an adverse enpl oynment action
under circunstances which give rise to an inference that the
enpl oynment action was based sol ely upon her handi cap, because
the Petitioner's own testinony shows that she was not
qualified for any position with Anfttaff.

37. The Petitioner has an affirmative obligation to

mtigate her damages. Walters v. City of Atlanta, 903 F.2d

1135 (11th Cir. 1986). The Petitioner is foreclosed from
recovering any danages if she failed to properly mtigate her
damages. The Petitioner stopped working on Septenber 24,
1998, when she was in an autonobile accident and sustained
injury. She did not return to work until April 2000. She
only worked for Walmart for a couple of nonths. Further, she
[imted her hours of work to 20 hours a week so her SSI
benefits woul d not be reduced. She has not worked since July

2000 and has not | ooked for work.
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RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact,
Concl usi ons of Law, the evidence of record and the candor and
denmeanor of the wi tnesses, as well as the pleadings and
arguments of the parties, it is

RECOMVENDED:

That a Final Order be entered dism ssing the Petition for
Relief inits entirety.

DONE AND ENTERED t his 6th day of Decenber, 2001, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us.

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 6th day of Decenber, 2001.

COPI ES FURNI SHED

Danny L. Kepner, Esquire

Shell, Flem ng, Davis & Menge, P.A
226 South Pal afox Street, Ninth Fl oor
Pensacol a, Florida 32501

Erick M Drlicka, Esquire
Emmanuel , Sheppard & Condon
30 South Spring Street
Pensacol a, Florida 32501



Ceci| Howard, General Counse

Fl ori da Comm ssion on Human Rel ations
Building F, Suite 240

325 John Knox Road

Tal | ahassee, Florida 32303-4149

Deni se Crawford, Agency Clerk

Fl ori da Comm ssion on Human Rel ati ons
Building F, Suite 240

325 John Knox Road

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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